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NO. 3246

IN THE

Winittb States

Circuit Court of ^pp^alsi

Jfor tfje i^intf) Circuit

CARLOS L. BYRON,
Plaintiff in Error.

vs.

UNITED STATES OF AMERICA,
Defendant in Error.

Upon Writ of Error to the District Court of the

United States for the District of Oregon.

PETITION FOR REHEARING OF PLAINTIFF

IN ERROR

Comes now Carlos L. Byron, the above named
plaintiff in error and respectfully petitions this

Honorable Court to grant a rehearing in the above

entitled cause upon the grounds hereinafter stated

and set forth.

In the opinion of the court filed herein in discus-

sing the first specification of error which refers to

the inconsistencies of the allegations of the indict-



ment charging on the one hand that the accused rep-

resented that by reason of their pretended and al-

leged serveces the proposed applications to purchase

under the Timber and Stone Act would be accepted

or allowed by the United States land officials and

that the government would within two years upon

payment of $2.50 per acre issue a patent to the land

applied for and on the other hand that the accused

could and would by reason of their great alleged

skill and knowledge of public land laws cause a re-

versal and change in certain rules, regulations and

decisions of the land deparment and in that manner
secure title to the land applied for, this Honorable

Court made use of the following language

:

"It is said the indictment is fatally defective

because of inconsistencies between certain

averrments of numerous representations made
by defendants in furtherance of the scheme
charged herein. It is said that the allegations

that the defendant did represent that by rea-

son of their pretended services, applications

to purchase under the Timber and Stone Act
would be accepted and allowed by the land of-

fice, is contradicted by another allegation to

the effect that defendants did represent that
they could, by reason of their knowledge of the

public land laws cause a reversal and change of

certain rules and regulations * * * and in that

v/ay secure title to the lands.

In the scheme charged there may have been
some seeming or real inconsisencies. Certain
of the alleged misrepresentations would be used
by the defendants in persuading one of the
Victims' who might be defrauded while others
v/ould be made to another; yet, if the scheme
was as pleaded the indictment was sufficient."



It appears to us that in considering the matter

the court overlooked the fact that the indictment

does not in any place allege that different methods

would be used in pursuing the various persons to

be defrauded. The averrments in the indictment

are general and seem to be intended to apply to all

the victims without exception. Nowhere is it al-

leged that the defendants contemplated a different

method of pursuit of the numerous alleged victims

or that some of the alleged misrepresentations

would be used in inducing one of the proposed al-

leged victims to part with his money, and other mis-

representations to induce others so to do. So far as

the indictment is concerned all of the alleged mis-

representations are applied to all of the alleged vic-

tims. This being true we find in the final analysis

that each of the proposed victims were told by the

defendants that they would obtain title to the land

through the medium of the Land Department under

the rules and regulations as they then existed on

the one hand and on the other that the defendants

could not procure the land in this way but would

by reason of their great knowledge cause a reversal

in these rules and regulations and in thi^ manner
secure the land, which two statements are altogether

irreconcilable, contradictory and inconsistent.

It may be argued that under the averrments of

the indictment as above stated it would be sufficient

for the government to prove beyond a reasonable

doubt that the defendants made either one of the

said false representations as to what they could and

would do for the applicants but this would not cure

the error or reconcile the inconsistencies and if



the application of this reasoning: would have such

effect, then it was the duty of the trial court to in-

struct the jury correctly upon the requirements of

the law relative to the necessity of prior personal

examination of the land, appraisement and other

features of the law presented in our Brief, and if

the defendants represented that they could and

would obtain a change or reversal of the rules and

regulations of the department, it is very material

that the court should instruct the jury fully and

accurately as to what the law was on the various

points involved and thereby give the jury the op-

portunity of knowing whether or not the rules and

regulations were authorized by statute and if they

found that they were not so authorized then of

considering whether or not the defendants had a

reasonable ground to believe or would honestly

believe that the rules and regulations of the de-

partment were in excess of the authority granted

to it, and if they had reasonable grounds to believe

they could effect a correction of these illegal re-

quirements, the presumption would be that if the

land department was wrong it could be induced

to changed its rules to conform to the law and de-

fendants would be entitled to this presumption.

In this connection we wish to call the court's atten-

tion to the fact that the trial court instructed the

jury that it is a rule of the land department that

the applicant under the Timber and Stone Act should

inspect the land before filing which rule has been

maintained for years and was a matter within the

control of the department so that any representa-

tion that is not necessary for the applicant to in-



spect the land before filing is not true because the

land department does in fact require it. (Spec, of

Error 38.)

The court also instructed the jury to the same
effect in reference to the necessity of the appraise-

ment of the land saying

"It is sufficient to say the land department
is enforcing the rule so that a representation,
if made, that the applicant could not be re-
quired to pay to exceed $2.50 per acre for the
land is not true and not the law." (Spec, of
Error 35.)

It will be observed that the court in this instruc-

tion assumed the responsibility of stating that the

law did require the appraisement, and we believe

a fair interpretation of the instruction relative to

personal examination is that the court instructed

the jury that the law required such examination
prior to filing.

We respectfuly urge that the trial court was
wrong in its position on both these points. The Act
of Congress providing for the disposition of these

lands does not require that the applicant state that

he has personally examined the land, nor does it

require that he make affidavit of the value of the

land or the timber thereon; nor, does it o-ive the

Land Department the authority to require affi-

davit relative to either of said matters.

In discussing the admissibility of testimony
to the effect that plaintiff in error told witnesses
that there was about ten million feet of timber
on the land applied for, and that acting under the



advice of Byron witnesses had stated in their ap-

plications that the land contained but one million

feet the court evidently overlooked our contention

that inasmuch as these applications are in the form

of affidavits which contain instruction to the

effect that anyone swearing falsely to any state-

ment therein contained will be guilty of perjury,

such testimony would naturally place UDon the ac-

cused the odium of subornation of perjury, thereby

branding the accused before the jury as criminals,

because of counselling and aiding the applicants

in commiting the crime of perjury.

If this requirement that one applying for land

under the Timber and Stone Act should state the

amount of timber on the land and the value of the

land as well is in excess of the authority conferred

by statute to the Land Department, such false

statements are not perjury, and consequently nei-

ther the one making the affidavit, nor the one coun-
selling and advising the same is guilty of any
crime, and it was the duty of the trial court, upon
proper request, to so instruct the jury, in order that

the accused should not be denounced by them as
guilty of subornation of perjury. The court was
requested to instruct that the defendant did not
commit any crime by advising applicants that it

was not necessary to visit the land personally be-

fore making affidavit as to its character. (Spec, of
Error 23.)

The defendant also requested an instruction to

the effect that the defendant did not commit any
crime by advising or counselling the applicants that



it was not required of the applicants to make oath

stating either the value of the land or the timber

and that in so advising the applicants committed no
crime. (Spec, of Error 24). The court refused

all requested instructions on these points and in its

consideration of the case overlooked the matter
as no reference was made thereto in its opinion.

In its opinion this Honorable Court in discussing

the matter of the necessity of previous personal

examination of the land and the legality of the

rule of the Land Department requiring such exam-
ination says:

"The view of the District Court was em-
bodied in an instruction to this effect: That
the Land Department by rule, required that the
applicant should personally inspect the land be-
fore filing; that the enforcement of the rule
by the Land Department was a matter within
its own control and was binding upon appli-

cants until revoked or annulled "so that a rep-
resentation that it is not necessarv for the ap-
plicant personally to inspect the land within
thirty days previous to filing, is not true be-
cause the Land Department does require it.

It is to be remembered that the defendants
in executing the scheme charged, would induce
the Victims' to believe that by filing upon the
lands they would obtain a preference to obtain
patent by paying $2.50 per acre to the gov-
ernment, the applicants also understanding
that they were to obtain patents from the Land
Office. Byron never informed them that the
regulations with respect to personal inspection
before filing was, in his opinion, in excess of
the authority of the Land Department, nor
did he tell them that unless regulations made
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by the Land Office were compiled with the ap-

plications would be rejected. On the con-

trary, the applicants said that they paid Byron

on the assumption that they would obtain

patents."

The instruction of the trial court above quoted

assumed that the witnesses testified that Byron told

them that by filing upon the lands they would ob-

tain a patent from the government through the

medium of the Land Department by paying not to

exceed $2.50 per acre and this court assumes to

take the same position but we respectfully submit

that in our opinion such assumption is absolutely

unjustified by the evidence in the case. This as-

sumption absolutely ignores the testimony of Byron

himself. Byron testified that he knew that the

Land Office would reject applications as long as the

Lieu Selections were pending and SO ADVISED
EVERYBODY WHOM HE FILED and that while

the selection was pending no patent could issue

but if the matter was pursued to the secretary he

would be in shape to go to court afterwards, and if

the selections were patented he would be entitled

to notice. (Tr. p. 231.) Byron also testified that

his proposition to the applicants was that he would

acquire these lands hot by virtue of any right

that the applicant would acquire to obtain patent

from the Land Office but that he would

either 'secure them advance notice w^icji

would enable them to be the first party to

file after the land was thrown open to entry or

would wait until someone else got title and then

bring suit in the courts. (Tr. p. 232.) Bvron also



testified that he did not tell the applicants who testi-

fied in this case that they would acquire a prior right

to the land by filing an application or that by mak-
ing such application they would obtain a prior right

to file when the land was thrown open to entry.

(Tr. p. 233.) Byron's testimony is coroborated by
several of the witnesses and also bv his written

contracts which are on file as exhibits in this case.

Nearly all the contracts, as we remember them, are

substantially the same as that shown on page 115 of

the Transcript which contains the following

:

"Which land at present is embraced in an
uncancelled Lieu Selection of F. A. Hyde &
Co. * * * * It is agreed that Mr. Byron will

employ competent counsel to represent second
party with said application and carry same
through the Department of the Interior and
court of last resort; that he will use all law-
ful means to secure title to the said land for
the second party and that in case of the failure
to secure such title after having exhausted
all legal means he will repay. * * * * "

We do not recall any of the witnesses claiming

that they did not know the contents of their con-

tracts with Byron and we must, therefore, pre-

sume that they were fully cognizant of all the

terms thereof. Byron was also corroborated in his

contention that he fully informed the applicants

that their filings would be rejected by the testimony

of Mrs. Ernst, a government witness, (Tr. 123,)

where she states that Byron told her the land was
part of the Hyde & Benson tract and was in litiga-

tion, and that her filing would be rejected.

Mrs. Ernst also admitted that Byron had
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explained to her that there was a ruling of some

court that it was not necessary to ^o on the land

which shows that the applicant must have been in-

formed, as Byron claims, of the fact that under

the rules of the Land Department, personal exami-

nation was required but that the court had ruled

that it was not necessary under the statute. In

this Byron was absolutely correct.

Hoover vs. Sailing. (110 Fed. 43.)

U. S. vs. Robnett. (169 Fed. 778.)

Government witness Coles admitted that Byron

told him that if the department failed

*'To appraise the land within a certain time

he would naturaly get it for $2.50 per acre

and that Byron had promised if the govern-

ment had appraised the land for any amount
over $2.50 per acre, that he would pay such ad-

tional amount out of the fee * * * "

This witness also testified that he knew his ap-

plication would be rejected; that his appeal to the

commissioner would also be rejected but thought

"that we would most probably get the second
appeal (to the secretary) on the sfround that
the land had been obtained by fraud and the
defendant convicted of fraud."

He was familiar with the testimony in the Hyde
case in which it was shown that all the Oregon
land had been obtained fraudulently. Witness said

that under the circumstances he was willing to

take a chance and understood he would have the

first right when the claims were cancelled. This
testimony harmonizes with the language of the con-
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tracts between Byron and the applicants. This wit-

ness also stated that someone in Washington, D.

C, would wire

''So that he knew in advance of the Land
Office in Seattle or Roseburg what the de-
cions would be."

which corroborates the testimony of Byron in this

connection. (Tr. pp 103, 104.)

Miss Nettie Thomason, another government wit-

ness, testified that Byron told her that the land

would be thrown open for entry sometime ''maybe

several years" from then and that the land was in-

volved in litigation; also Byron told her "if it was
cruised by a government cruiser, and if it was
worth more than that I was to pay more than that."

She stated that she knew she was taking a long

chance and that it might be several years before

the land was thrown open and that Byron told Mr.
Funkhauser, another government witness, he being
one of the alleged victims, the same things. (Tr.

p. 150, 151.)

Carrie Brown, another government witness, ad-

mitted that Byron told her there was no chance of

getting the land until it was thrown open by the

government and that by filing she got the RIGHT
TO BE NOTIFIED when it was thrown open; but
that it might be one year or ten years before the

land was thrown open. Her filing, (Ehibit 32),
was one of the Hyde and Benson Lieu Selections.

She admitted that Byron told her that she was to

pay the government more than $2.50 an acre if it

was appraised at more and that by filing she would
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receive notice in time to go and make another filing

before anyone else could make filing; that

she knew her chances for the land were absolutely

uncertain and precarious. She also testified that

Byron told her that she only stood a chance of get-

ting notice and that her rights WERE NO BET-

TER THAN ANYBODY ELSE'S at the time the

land was opened to entry. This testimony corrobor-

ates Byrons to the effect that he did not tell the ap-

plicants that they would obtain an absolute prefer-

ence right by filing and that what he expected was

advance notice by virtue of having filed so that the

applicant could make another filing- before the can-

cellations by the Department became generally

known. (Tr. pp. 153, 154.)

Mr. Funkhauser, another government witness,

stated that Byron told him that his land was the

Hyde and Benson land and that whenever it was
thrown open there would be a chance to get it and
by filing he would be notified when the land was
open; that the Land Office required examination

before filing but that Byron told him it was not

necessary to see the land before filing and that he

would have to pay $2.50 per acre but that the gov-

ernment would probably cruise the timber, or had
already cruised it. (Tr. p. 155.)

Witness Parr for the government also testified

that Byron told him the land WAS NOT OPEN at

the present time but that it would be in from 9
MONTHS to 10 YEARS; that the Land Office

would reject his application and that he might be
required to pay more than $2.50 per acre. (Tr. pp.
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158, 159.) And although he testified on his direct

examination that Byron told him that his filing

would give him a prior right for another filing he

explained what he understood by prior right saying

on cross examination, that Byron told him that his

filing would give him an advantage because he could

get notice and that he construed this to mean that he

would have some prior right. That he understood

from Byron that he obtained no right by the first

filing but had to take a chance as everybody else

to get notice before someone else did, (Tr. 160.)

all which absolutely corroborates Byron't testimony

as to his representations in respect to the advant-

ages that the applicants would receive by filing and
that the land might be appraised for more than

$2.50 per acre. Farr is one of the alleged victims

upon which Count 2 of the indictment is based and
the mailing of his application is the overt act

charged in this count. (Tr. 159, 160.)

Mrs. George, a government witness, being the

person upon whom Count 3 of the Indictment is

based, testified that Byron told her the land was in

litigation; that when it was open for settlement

she would have an opportunity to get the land and
that her filing would give her no particular right

but just the opportunity to receive notice and of

knowing where the land was and something about

it, and that she would have a better opportunity for

filing when the land was open. (Tr. p. 161.)

Claire Phipps, being the alleged victim upon
which Count 4 of the Indictment is based and the

mailing of whose application is averred as the only
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overt act in Count 4, testified among other things

that she thought she would have to pay the govern-

ment $2.25 or $2.50 per acre but understood that

she would have to comply with the government re-

quirements in this matter which means in our opin-

ion that she was told that the land might be ap-

praised. (Tr. 163.) Under this testimony we
respectfully urge that the court should have in-

structed the jury as to the law relating to appraise-

ment and should not have limited the instructions to

the regulations of the Land Department as it did.

If our contention is correct there was not sufficient

evidence to support Byron's conviction under

Count 4.

Johanna C. Shane, a government witness, the

mailing of whose application and money order is

the basis for Count 5 of the Indictment and which

was the only overt act charged therein testified

among other things that she understood that she

would be compelled to pay whatever the govern-

ment price was and that she thoug:ht the land was
worth whatever the government appraised it at;

and she thought it was appraised according to

stumpage. (Tr. 169.)

Under this testimony we submit that the court

should have instructed the jury as to the law on
appraisement and if our contention is correct there

is not sufficient evidence to support the conviction

under Count 5.

Eula Templeman, another witness for the gov-
ernment, testified that she knew the land was some
of the Hyde lands and that it is so stated in her
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contract. She did not repudiate the contract in any

^
way which corroborates Byron's testimony to the
effect that he had intended to carry the applicants
claim to the land into the courts and tends to prove
that Byron did not promise to get the land through
the Land Department without resorting to the
courts. (Tr. p. 170.)

K. E. Parker, another government witness, on
cross examination testified that Byron had advised
her that her first application served the purpose of

giving notice of her settlement and that he also

told her and discussed with her the status of the
land in reference to its being a part of the Santiam
National Forest and that it could not be held to be a
part of this reserve for the reason that at the date
of the proclamation creating the same the land she
applied for was private property embraced in an-
other patented entry. (Tr. p. 179.)

Under this testimony the court should have
fully and correctly instructed the jury on the legal

status of these lands and an instruction covering
only the position of the Land Department on the

subject was not sufficient as such instruction did not
cover every phase of the case developed by the evi-

dence therein, and deprived the defendant of his

defense of good faith.

We contend that any instructions to the jury
should give the jury an opportunitv to decide as to

the credibility and the weight to be givei) to the
testimony of all the witnesses, including- the de-
fendant, and that whenever reference is made to

the evidence, that which is favorable to the accused
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should not be excluded from the consideration of

the jury; that in a case of this character, involv-

ing so many complicated and intricate Questions of

law and procedure the court should take ^reat cau-

tion not to present to the jury complicated question
*

of law which are not material to the case, and if it

is true that the question of the legality of the regu-

lation requiring previous personal examination, and

the regulation requiring appraisement of the land

and timber was not material the jurv should not

have been instructed upon these issues at all, for

such instructions could not help but confuse and

befog the mind of the jury upon the real issues

involved.

Then too, any instruction of the court which

had a tendency to eliminate from the consideration

of the jury the testimony of the defendant himself,

such instructions would practically deprive the de-

fendant of the benefit of his own testimony, and the

law providing that a defendant may testify in his

own behalf would be rendered unavailing to him.

In the case of Allison Vs. United States (160

U. S. 203; 49 L. A. 395) Mr. Chief Justice Fuller

in analyzing the effect of certain instructions to

the jury, in a case quite different from the one at

bar, applied in the analysis of the case the logic for

which we are here contending, sayins*

:

"Defendant had testified to the facts upon
which he based his belief that he was in peril,

and it was for the jury to say from the evidence
whether the facts as he stated them actually
or apparently existed And if the
jury regarded the remarks of the court as
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applicable generally to defendant's testimony,

then defendant was practically deprived of its

benefit, and the statute enable him to testify

was rendered unavailing.

In our opinion, the liability of the jury to

thus understand these observations was so

great that their utterance constitutes reversible

error.

Justice and the law demanded that, so far

as reference was made to the evidence, that

which was favorable to the accused should not

be excluded. His guilt or innocenc? turned
on a narrow hinge, and great caution should

have been used not to complicate and confuse
the issue. But the charge above quoted ig-

nored the evidence tending to show that de-

fendant had not armed himself at all, but had
a gun with him for the purpose of sport. * * *

If there were evidence—and as tc this the

record permits no doubt—tending to establish

that defendant carried his gun that morning
for no purpose of offense or defense, then this

disquisition of the court was calculated to

darken the light cast on the homicide by the

attendant circumstances as defendant claimed
them to be; and of this he had just crause to

complain, even though there were competent
evidence indicating that he harbored designs
against his father's life, as frequently inti-

mated by the court,—intimation which we fear
seriously trenched on that untrammeled de-
termination of the facts by the jurv to which
parties accused are entitled."

If the evidence showed that all the victims had
been told that it was not necessary under the rules

of the Land Department to visit the land before

filing or that they could obtain the land without
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appraisement under the regulations of the Land

Department the instruction given by the District

Court might be possibly considered sufficient to

cover these elements of the case but we do not

understand that the evidence was so limited as this

nor do we understand that all the applicants under-

stood they were to obtain patents from the Land

Office as will appear from the foregoing references

to the transcript.

This Honorable Court in its opinion states that

*'Byron never informed them that the res^ulations

with respect to personal inspection before filing was
in his opinion in excess of the authority of the Land
Department." We think this is error and that the

court overlooked the fact that some of the witnesses

testified that defendant told them that the Land
Office required personal inspection before filing but

that the court had decided that it was not necessary

so to do. Some of the witnesses also admitted that

they were informed by Byron that the land might
be appraised and that they might be compelled to

pay more than $2.50 per acre. It must also be re-

membered that Byron explained fully to at least one
of the applicants the status of the lands in the

Forest Reserve and also that his proposition to the

applicants was that he would acquire the lieu lands
not by virtue of any right that the applicant would
acquire to obtain patent from the Land Office but
that he would either secure the applicant advance
notice which would enable the applicant to be the
first party to file after the land was thrown open
or would wait until someone else got title and then
bring suit after patent was issued to another to
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impress a trust for the benefit of the applicant.

(Tr. 179 and 232.) In the light of this testimony

we think that this court erred in its conclusion that

Byron did not tell the applicants that unless the

regulations made by the Land Office were complied

with the application would be rejected. On the con-

trary Byron's testimony precludes any such con-

clusion as do also the contracts between Byron and

the applicants on file as exhibits.

It must be remembered that the District Court

charged the jury that the rules of the Land De-

partment controlled applications for the purchase

of lands and that a representation that the appli-

cant could not be required to pay to exceed $2.50

per acre for the land "is not true and not the law."

It was Byron's contention throughout that the De-

partment exceeded its authority in requiring ap-

praisement and the above references to the tran-

script, we believe, will show that he explained this

matter fuly to several of the applicants as admitted

by them and claims to have explained this matter

fully to all the applicanis. His testimonv to this

effect raised an issue of fact which should have been

submitted to the jury and it was incumbent upon the

court to instruct the jury not only as to the regula-

tions of the Land Department but also to the law

upon the subject independent of the regulations.

Byron's principal defense was that of good faith

and if there is any evidence whatever to the effect

that he explained the conflict between the law and

the regulations of the department on these mat-

ters the court should have instructed upon both,
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otherwise the accused was deprived of his principal

defense. If it is true that this is "NOT THE
LAW" as instructed by the thial court and that

Byron's contention that it is the law is erroneous,

this instruction might not have been prejudicial

but if Byron's contention was correct an dthe reg-

ulations of the Department were in excciss of its

authority, it surely cannot be said that the de-

fendant was not prejudiced by this instruction.

While immaterial errors in a charee may not

be prejudicial or reviewable, however, if the court's

instruction, though correct in itself, necessarily

can have no connection with the case except to mis-

lead the jury, the error is prejudicial. Hibbard vs.

U. S., 172 Fed. 66.

This court in passing upon the question of ap-

praisement remarks:

"Our opinion is that the question of the va-
lidity of the regulations was not directly in

issue, for if the defendant believed that his

view as to the invalidity of the regulation was
sound, yet, if he knew the rule and made the
representations that he is charged to have
made * * * he would be guilty * * * "

It is true the District Court instructed the jury
that if he sought in good faith legal advice and fol-

lowed it, he could not be convicted even though the

advice were erroneous. But this does not cure the
error. It reaches but one phase of the situation.

Another phase is this: if the legal advice was as
Byron testified to the effect that this regulation was
beyond the authority conferred by statute as was
held in the opinion of two Judges of District Courts
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referred to and quoted from in our brief, the in-

structions of the trial court undermined and weak-

ened defendants defense of good faith, for in the

face of the courts interpretation of the law and

regulations the jury would unavoidably discredit

Byron's testimony that he had sousfht this advise

or that the lawyers consulted really gave him such

advice. They would naturally believe that the very

eminent lawyers consulted knew the law and did

not advise defendant as claimed by him.

Another phase of the matter is that under such

conditions the jury would be persuaded that Byron

was not telling the truth when he said that he had

advised the applicants of the conflict between the

regulation and the law as he understood it.

Referring to the withdrawn lands this court

in construing the Act of June 25th, 1910. omitted

to refer to the last section of that act providing

"That hereafter no Forest Reserve s;hall be

created or shall any addition be made to one

heretofore created * * * except by Act of

Congress."
This court uses the following language

:

''And in our opinion a temporary with-

drawal, in order to include the land within a

National Forest is within the general purposes

contemplated by the statute." U. S. vs. Mid-

west Oil Co., 236 U. S. 459.

The case here cited in our opinion has no bear-

ing upon the question at issue for the reason that the

facts involved therein arose prior to the passage of

the Act of June 25th, 1910, and when the restric-

tions shown in the last section of the Act were not in
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force and the authority of the president to make

such temporary withdrawls was sustained because

of the long acquiescence of Congress, as the Chief

Executives of the nation had made such withdraw-

als ever since the foundation of the government

without protest on the part of Congress and without

direct statutory authority so to do. Evidently

Congress was dissatisfied to leave this authority

in the hands of the Chief Executive and, therefore,

limited it.

We think this court is in error when it holds

that although Byron knew that while the Land De-

partment held these withdrawn lands could not be

filed upon, notwithstanding this knowledge he took

the applicants money with the intention of deceiv-

ing them. One of the government witnesses dis-

tinctly recollected that Byron told her that the land

she applied for which was within this Forest Re-

serve was in and should not be held to be a part of

the Santiam National Forest for the reason that

on the date of the proclamation creating that forest

the land was private property embraced in a pat-

ented entry and did not revert to the forest upon
the cancellation of the patent. (Tr. 179).

The instructions of the District Court eliminated

from the consideration of the jury the testimony
of this witness for the government and also Byron's
testimony on the status of the lands in the Santiam
Forest Reserve. If the trial court's instruction on
this subject was erroneous as to the status of the
land after the cancellation of the patent and Byron's
contention as revealed to the applicant above re-
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ferred to for lands embraced within that reserve is

correct, the erroneous statement was certainly pre-

judicial for the jury was entitled to a correct state-

statement of the law on this subject in order to de-

termine whether or not Byron was acting in good

faith when he made these representations to the ap-

plicant. The court in its instructions to the jury as-

sumed that there was no issue whatever before the

court except as to the requirements of the rules and

regulations of the department irrespective of wheth-

er or not they were in conflict with the law as ex-

pressed by Congress. While Byron's principal de-

fense was that he explained the legal status of the

lands and fully informed all the applicants of the

difficulties they would encounter in attempting to

acquire the same even specifying in his contracts

with them that he would carry it to the court of last

resort.

The honorable court in its decision recites:

"Plaintiff in error takes the position that because

these lands were patented at the time of the creation

of the Santiam Forest, they never became part of

such forest and therefore, that upon cancellation

of such patents the lands were restored to the pub-

lic domain and ought not to have been held not

open to entry under the land laws."

This we respectfully suggest is not our position.

It will be readily admitted that the equitable title

at all times to the so-called patented lands was in

the government. It is the contention of the plaintiff

in error that when the legal title to the land passed

from the government, the control of the Executive
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Department passed with it. It will be noted that

the legal title was out of the government at the

time of the creation of the reserve and that at such

time said land was not within the contemplation of

the executive order creating the reserve; that all

control of the Executive Department passes with

the legal title is well settled by the decisions.

Bicknell vs. Comstock, 113 U. S. 149.

Moore vs, Robins, 96 U. S. 530.

In view of this conflicting evidence, how can it

be determined what the jury found the defendant

guilty of? It must have believed either that Byron

represented that he could obtain patents through

the medium of the Land Department which he de-

nied (Tr. pp. 231-233) or through the proceedings

outlined by him and which he testified was ''his

proposition to them," namely, ''either secure him

(applicant) advance notice v/hich would enable ap-

plicant to be the first party to file after the land

was thrown open to entry, or would wait until some-

one else got title and then bring suit in the courts.''

(Tr. p. 232.) The issue of whether or not Byron

could get or believed he could get the lands through

the land office was submited to the jury under com-

prehensive instructions relative to the rules and
regulations of the department; while the issue of

whether or not he could get the land through the

courts was taken away from the jury or at least not

submitted to it.

We construe this court's opinion to hold that

it was immaterial what the law was. If this is true

defendant's right to testify in his own behalf was
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denied him and the jury was deprived of its right to

determine the credibility of the witnesses.

How could the jury judge the defendant's in-

tention under these disputed issues without being

instructed as to what the law was, or when laboring

under erroneous interpretations of the law by the

trial court, or when evidence of such vital impor-

tance to the defendant's claim of honesty and good

faith was ignored and eliminated from its consider-

ation?

On what theory was Byron convicted? Was it

because the jury did not believe he told the appli-

cants that they would not acquire these lands by
virtue of any right they would have to get patents

from the land office, or was it because they did not

believe his representations about bringing suits in

the courts after title had passed to others? If but

one of these reasons, which one was it? If they dis-

credited his evidence on the former proposition, but

not on the latter then his rights were submitted to

a jury mystified, uninstructed or erroneously in-

structed on the law involved, any one of which con-

ditions should entitle the defendant to a new trial.

For the reasons hereinbefore urged, we respect-

fully submit that a re-hearing should be granted

in this case, and that the questions involved therein

be given fuller and more comprehensive consider-

ation.

Very respectfully submitted,

P. V. DAVIS,

E. M. COMYNS,
Attorneys for Petitioner.




